CENTRUM 24

Ekpem Xanmmoscku, PhD?

UDC: 341.231.14:556
347.247

E DREJTA PER UJE SI E DREJTE E NJERIUT - PERMBAIJTIE E
NGUSHTE DHE E GJERE

MPABOTO HA BOJIA KAKO HYOBEKOBO MNMPABO - TECHA U
OMWUPHA COAPXHUNHA

RIGHT TO WATER AS A HUMAN RIGHT - NARROW AND BROAD
CONTENT

Abstract

In the earliest international instruments concerning human rights
and fundamental freedoms, such rights were articulated in general and
abstract terms, without explicitly enumerating all potentially implied
rights. A similar situation can be observed in relation to the right to
water, which, although not expressly guaranteed as an autonomous
human right, is nevertheless acknowledged through its intrinsic linkage
to the rights to life, health, and an adequate standard of living.

It is indisputable that water constitutes a fundamental element of
human existence, intricately embedded within all spheres of life. It
performs multiple functions and serves diverse purposes, the scope and
nature of which often depend on the cultural practices and customary
norms of individual communities. The need for water is both immeasu-
rable and universal, necessary for drinking, cooking, hygiene, agriculture,
livestock, and other essential daily activities, across all societies, whether
in a remote region in the heart of Africa, a luxury resort in Bali, a
submarine beneath the Pacific Ocean, or a traditional village in Macedonia.

Beyond its utilitarian and physiological functions, in certain
cultures water also possesses religious, recreational, symbolic, and

! VcraBen cyn na Peny6nuka Cesepna Makenonuja. Email:
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aesthetic dimensions, further emphasizing its universal significance and
inherent value to humankind.

The objective of this paper is to delineate the narrow and broad
dimensions of the right to water, through an examination of relevant
international instruments, irrespective of whether such instruments are
legally binding upon the subjects of international law.

Keywords: human rights, water, international law.
1. Onmro 3a mpaBoTO Ha BO/AA

OnmTHOT KoMeHTap 6poj 152 ru CoApKM KIyuHHTE eTeMEHTH
IITO ja OTMIIYBaaT HOpMAaTHBHATA COJPKHMHA HA IPaBOTO Ha Boja. Ho,
OnmTHOT KOMEHTap cenak He AeUHupa KoM €JIeMEHTH Ha HOpMaTHB-
HaTa COAPKMHA Ha IIPABOTO HA BOJIA CE€ OCHOBHH, OJTHOCHO CYHITUHCKU
€JIEMEHTH Ha MPaBOTO U KOU €JIEMEHTH Ce el 01 MOIIUPOKUOT OICEr
Ha MPABOTO, HO HE ce TOJKy cymruHcku.® Co OMITHOT KOMEHTap ce
HalpaBeHH HANopH Ja ce 1e(puHUPaaT OCHOBHUTE OOBPCKHU IITO MPOU3-
JeryBaar oJi oBaa npaBo. Jle(puHUpPamETO HA OCHOBHUTE €JIEMEHTH Ha
€/IHO MpaBo He Ou Tpedato fga Ouzae npodieMaTHyHO OUIejkH TeopHjaTa
Ha OOBpPCKUTE Hajara OOBPCKUTE IITO IMPOMU3JIETyBaaT Of MPaBOTO Ja
OujaT KopenaTUBHU CO CAaMOTO IMpaBo. 3aToa, co JehUuHUpame Ha OC-
HOBHUTE O0OBPCKH, JIECHO MOXKeE Ja c€ HICHTU(HUKYBa OCHOBHATA COMIp-
*uHa Ha npaBoTo. Cemnak, Bpeau Ja ce HariomeHe aeka Komureror 3a
€KOHOMCKH, conyjanHu u KyatypHu npasa (KECKII) Bo mMHory HaB-
paTv ro KOpUCTEIIE KOHUENTOT Ha ,,0CHOBHA COJpPKMHA® KAKO MeXa-
HU3aM, OJHOCHO PaMKa 3a yTBPAYBame HAa OCHOBHATAa WM TECHATa
COJp’KMHA Ha OAPEIEHO IPABO.

Hctnot Mozen Ha JejCTBYBame € MPUMEHET U MpH JAepUHUpambe
Ha COApXKHMHATa Ha MPaBOTO Ha Bojaa Bo OmmTHOT KoMmeHTap Op. 15,
MOJIeN KOjITo Oelle KPUTUKYBAH O]l MHOTY HEBJIA{MHH OpPraHu3aIii.

2 UN, CESCR, General Comment No. 15, The right to water (arts. 11 and 12 of the International
Covenant on Economic, Social and Cultural Rights), 2002, General Comment No. 15: The
Right to Water (Arts. 11 and 12 of the Covenant) | Refworld.

3 Amanda Cahill-Ripley, “The Human Right to Water and its Application in the Occupied
Palestinian Territories, Routledge, 2011, ctp.51

4 AFC- International Network, “The Right to Water”, 2008, ctp. 93, acf-right_to_water-
janv2008.pdf

5 UN, Committee on Economic, Social and Cultural Rights, 29th session, 22 November 2002,
Geneva,
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2. Tecna COAPKNHA HA MPAaBOTO HA BOJAAa

[Ipu neduHMpameTo Ha OCHOBHATa COAPXKMHA Ha IMPAaBOTO Ha
BOJIa, KaKo MpevKka Wi MpobJieM ce MojaByBaaT pa3IMyHUTE TBPACHA,
OJTHOCHO CTaBOBH 3a ynoTtpebdata Ha Boja. O11 OBUE CTABOBH MIPOH3IIETY-
Ba JieKa JAe(pUHUPambeTO Ha OCHOBHATA COJP)KMHA Ha MPaBOTO Ha BOJA
Tpeba Ja ce HapaBH BO 3aBUCHOCT 071 00J1acTa Ha KOPUCTEHHE Ha BOAATA.

Bo Bpcka co oBaa npobiemaruka, ctaB 6 o ONIITHOT KOMEHTap
NpeABUYyBa JieKa BoJarTa € moTpeOHa 3a Hu3a pa3inuHu HaMEeHH, TIOKPaj
JTUYHATa U JOMalllHaTa ynorpeba, U 3a pealu3upame Ha MHOTY JIPYTd
npaBa rapaHTHpany co MeryHapOIHHOT MaKT 32 EKOHOMCKH, COLIMjalTHH
U KYIATYpHU IIpaBa (MITECKIT).® Ha mpumep, BoaTa € HeomxoaHa 3a
MIPOU3BOJICTBO HA XpaHa (IIpaBo Ha COOJIBETHA XpaHa) U 3a 00e30eayBa-
e XUTWeHa (YMCTOTa) Ha KMBOTHATa cpelvHa (IIpaBO Ha 3/pasje).
Bopnara, ucto Taka, € HeonxogHa 3a 00e30e1yBame CPeCTBA 3a er3UC-
TeHIIHja (IpaBo Ha 3apaboTKa MpeKy padoTa) U 3a yKUBabE Ha OJJpeiCHU
KYJITYpPHH aKTUBHOCTH (IIPaBO HAa yYECTBO BO KYJITYPHHOT KHBOT).

Kako u 1a e, mokpaj qpyrure HaMeHHU Ha BOJaTa, IPUOPUTET MOpa
Jla My C€ JaJie Ha MpaBOTO HA BOJA 3a JIMYHA M JIOMAIIHA yrnoTpeoda.
Hcto Taka, mpuopuret Tpeda a UMaaT U BOJHUTE pecypcH MOTpeOHU
3a clpevyBame Ha I1ajg U OOJeCTH, Kako M Ha BojaTa MoTpeOHa 3a
WCIIOJIHYBamkhe HA OCHOBHUTE OOBPCKH IITO MPOU3IIETYBaaT OJ CEKOE
TIPaBo TapaHTHpPaHo co I1akToT.’

Bo craB 12 (a) on OnmTHOT KOMEHTap € AepuHHpaHa ,,0CHOB-
HaTa COJIp>KMHA‘ Ha IPaBOTO HA BOJIA, CTIOPE KOja BOJOCHAOTyBAaHETO
3a JINYHA ¥ JIOMAIlIHA YIoTpeda 3a cexoe Juie Mopa Jia 6uJie BO 10BOJI-
HU KOJIMYMHU ¥ KOHTUHYHpaHo. Bo pamkuTe Ha oBaa ynorpeba crara:
BOJIaTa 3a MUEH-E, INYHU CAHUTAPHH YCIIOBHU, TIEpeme 00lieKa, MOAroT-
BYBamb€ Ha XpaHa, OJJp)KyBamke Ha JINYHA U TOMaIlIHa Xxuruena. Kommymn-
HaTa Ha BoJa IUTO Tpeba Ja Ouje JocTamHa 3a cekoe juile Tpeda jaa
oarorapa Ha ymarcrBara Ha (CBeTckaTa 3/IpaBCTBEHA OpraHM3aIldja
(C30). Hekon moenuHIM W TPymHd MOXe Ja uUMaar mnorpeda of

tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2FC.12%
2F2002%2FL.2%2FRev.1&Lang=en

6 UN, International Covenant on Economic, Social and Cultural Rights, 16 December 1966
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=1V-
3&chapter=4&clang=_en

7 CESCR, General Comment No. 15, para. 6.
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JOTIOJTHUTEIHA KOJIMYMHA Ha BOJa TOpalu 37paBCTBEHATa COCTOj0a,
KIMMATCKUTE YCJIOBH U MPUpojaTa Ha padora.®

Haxo BO 0BOj cTaB He € 1e()MHUPAHO TAKCATUBHO COJAPIKUHATA HA
MPaBOTO HA BOJIA, CEMAK, MOXKE Jla € KOHCTaTHUpa JeKa OCHOBHATa CO-
PPKHHA WM TECHATa COAPIKHHA, ja orndaka BojaTa 3a JITYHA U JIoMaITHa
ynotpe6a.® Bo cras 6 na OmmruoTr KomeHTap 6p. 15, jacHo ce Hape-
IyBa JieKa IPUOPUTETOT Ha yroTpebara Ha Boja Tpeba aa Oune Bogara
3a PEKUBYBAKE U 33JI0BOTYBAk-E HA OCHOBHUTE MOTpedu.'°

OBOj KOHIIENT Ha ,,BOJIa 32 PEKUBYBAE"* € HCTO TaKa, CBUICHTEH
WM TIPUCYTEH BO MelyHapOJHOTO XyMaHHTApHO TpaBo, ! kame mro
TJIaBHO ce KOPUCTH TEPMMHOT ,,I0BOJTHO Boaa“.}? Ce cMmera jeka oBaa
neuHALIM]A ja IIOTBP/yBa yJlorara Ha Bojara Kako eJIeMEHT Ha ITPaBOTO
Ha uBoT. CTaB, CO KOj HE ce corjiacyBaatr MHOTY aBTopu. Ha mpumep,
criopen ['nenk, cTyauuTe 3a YOBEUKHUTE OTPEOU 3a BOJIAa M MCTPaXKyBa-
HaTa BO BPCKa CO OJPIKIIMBOCTA JOBEJIE JI0 3aKIYYOK JIeKa ,,90BEKOBOTO
MPaBo Ha BO/Ia Tpeda J1a BayKH caMo 32 OCHOBHHUTE MTOTPEOH, KaKo IITO Ce
BOJIATA 3a MHEHE, TOTBEHE U OCHOBHH JIOMAIIHK notpeou. 3

BakBara xoHCTaTanuja 3a OCHOBHATa COAP)KMHA HA MPABOTO Ha
BOJIa CE 3aCHOBA Ha MOJICJIOT HA OCHOBHU MOTPEOH BO OJJTHOC HA MHOTY
OTPaHUYEHUOT MO/IeN Ha AeprHUpame Ha ITPABOTO HA BOJa KaKO ITPAaBO
HITO T'¥ ondaka caMo €JIEeMEHTHUTE 32 ,,lIPEKUBYBabE .

Cemak, 0e3 BoJa 3a mueme, cMpTTa Ou Omina Hen30exHa. 3aroa,
IIPaBOTO Ha BOJIA 32 ONICTAHOK MOpa Jia UMa arcoyTeH MPUOPHUTET.

Crnopen aBTopoT Punen ,,ipaBaTa Ha MPEKUBYBamHE CE OCHOBHU
eNleMEHTH M THe Tpeba J1a MMaaT MpeHOCT MK npuopuret.

Kako pesynrat He ropeHaBeeHOTO, MOXKE JIa C€ 3aKJIydu JeKa
BOJIaTa 3a ONICTAHOK € OCHOBHUOT, OHOCHO HajCYIITHHCKHOT €JIEMEHT
Ha OCHOBHATa COJIp’KMHA Ha MPABOTO Ha BOJA.

8 CESCR, General Comment No. 15, para. 12(a).

9 Peter H. Gleick, “The Human Right to Water”, Water Policy, Vol.1, Issue 5, 1999, cTp. 489
10 CESCR, General Comment No. 15, para. 6.

1 The Geneva Conventions of 1949 and their Additional Protocols, IHL Treaties - Geneva
Conventions of 1949, Additional Protocols and their Commentaries

12 The Geneva Convention (I11) on Prisoners of War, IHL Treaties - Geneva Convention (I11)
on Prisoners of War, 1949 - Commentary of 2020 Article | Article 46 - Conditions for transfer
of prisoners | Article 46)

13 Gleick, Water Policy 1, ctp. 8

14 Eide Riedel, “Statement on the Day of General Discussion on the General Comment on the
Right to Water”, CESCR 29th session, 22 November 2002, Geneva,
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2F
C.12%2F2002%2FSR.56&Lang=en
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3. OnmmpHAaTa COAP’KUHA HA MPAaBOTO HA BO/AA

[IpaBoTO Ha BOJA, IOKPAj CBOUTE OCHOBHUTE €JIEMEHTH, Omdaka
W IPYTd KOMIIOHEHTH KaKo JIeJl Ha MOIIMPOKHOT OIICET Ha OBa MPago.
BaxHo e 1a ce HarloMeHe JIeKa OBUE €JIEMEHTH He ce IOMAJIKy 3Hauaj-
HU, 1 HUBHOTO IOCTOCH-C HE MO/pa3oupa JeKa Ip)KaBUTE KaKo OAro-
BOpPHU CTpaHU HEMaaT 00OBpCKa Jia TW peanu3upaat. Moxe /1a ce HaBesie
JieKa OBHE €JICMEHTH HE Ce IPUOPUTETHU U HE Tpeda J1a ce peain3upaar
BEHAII, HO MO>KaT IMOCTEINEHO /1a Ce PeaTu3upaar.

Cemak, BO OJIpE/ICHA CUTYAIlMHU € TEIIKO Ja Ce YTBPAyBaaT MpHO-
puTeTuTe 3a ynorpeda Ha BoaaTa, 0COOCHO BO 00JIaCTH MM PETHOHHU IITO
MOCTOM HEJIOCTHT Ha BOIHU pecypcu. [pu nedrHupameTo Ha ONIpHaTa
COJZIPYKMHA Ha MPaBOTO HA BOJIAa CE TIOCTABYBA MPAIIAkETO M 0Ba IIPABO
Tpeba n1a ja omndaka BomaTa 3a 3€MjO/ICIICKU U MMPOU3BOJICTBEHU 1I€ITH, 3a
CaHWTApHH YCIIOBH, 33 HHIYCTPHja U IPYTH NOTPEOH.

Jlanrdopx, 3a BpeMe Ha U3roTBYBameTo Ha ONIITHOT KOMEHTAp
Op.15, To mocTaBu mpalIameTo JajM MPaBOTO Ha BoAa Tpeba aa ce
MPOIIMPH HAJBOP OJI PAMKUTE Ha JIOMAaKMHCTBATA CO LIEJ J]a C€ BKIIYYH
¥ BOJATa 3a MPOM3BOJCTBO HA XpaHA M KynTypHH motpedu.’® Toj o
HaBesle nmpuMepoT Ha ETwomuja, Kajxe mITO BoJaTra € HEONXOJHA 3a
JTOOHMTOK M 3eMjO/ICIICKH KynTypH. HemocTaTokoT Ha Boia BO Taa 3eMja
J0BeN 110 iaf, ounejku 80 MPOIEHTH O] IIEJOKYITHATa yrnoTpedaTra Ha
BOJIa € HAMEHETA 3a 3eMjO/ICJICTBOTO, INTO MPEIU3BHKA KOHKYPEHIIH]ja
Mely pa3jMYHUTEe HAMECHU 33 KOPUCTCHE Ha OTPAHUYCHUTE BOIHU
pecypcu. OBa mpaiiamke OWilo MOKpeHaTo W of cTpaHa Ha OpraHu-
3anMjara 3a xpaHa u zeMjoaenctBo (OX3) ma OH, koja HaBen aeka
COJIpKMHATA Ha MPaBOTO Ha BOJIa BO OJHOC HA 3€MjOICJICTBOTO Tpeba
JIOTIOJTHUTEIHO J1a C€ pa3jacHu, 0COOEHO UMajKH o npeaBu (akToT Ha
HenocTur Ha Boja.'® Criopen Mucnemero Ha OX3 ,,6e3 TOBOIHO BOJA
3a MPOU3BOJCTBO Ha XpaHa, HE MOXKE Jla ce MOCTUrHe O6e30eaHoCcTa Ha

xpanaTa®.!’

15 Malcom, Langford, “Oral Submission to the Day of General Discussion on the General
Comment on the Right to Water”, CESCR 29th session, 22 November 2002, Geneva,
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2F
C.12%2F2002%2FSR.56&Lang=en

16 FAO, ‘Draft General Comment No. 15 (2002), The Right to Water (Arts 11 and 12 of the
ICESCR)’, Written Contribution to the Day of General Discussion on the General Comment on
the Right to Water, CESCR 29th session, 22 November 2002, Geneva,
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=E%2F
C.12%2F2002%2FSR.56&Lang=en

7 Ibid, cTp. 2
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Ce pa3bupa jmeka BojaTa € O]l CYIITHHCKO 3HAu€HE 3a 3€Mjo-
JIEJICTBOTO, HO JIOKOJIKY ce Mpu(daTh TBPACHETO JeKa U OBOj CIEMEHT
criara BO 00€MOT Ha MPaBOTO Ha BOJA TOralll MOCTOU PU3HK TOA J1a Ce
OJIpa3u HETaTMBHO Bp3 BOJAaTa HaMEHETa 3a OINCTAHOK WM OCHOBHHU
YOBeUYKU oTpedu. 3aToa, BoAarTa 3a JIMYHA U JJOMalIHa ynoTpeda Mopa
Jla ©Ma MPUOPUTET IMpe]] BOAATA 3 36MjOACIICKH LIEJIH, CO HCKIYYOK Ha
BoJlaTa MOTpeOHa 3a MPOU3BOJCTBO HA XpaHa CO LieJ CIpeuyBambe Ha
131, CO IITO JPXKABUTE C€ JOJDKHH J1a 00e30e1aT CooIBeTEH MpUCTaIl
710 BOJIA 3a €r3UCTEHIIN]aTHO 3€M]jO/IEIICTBO, BO COTJIACHOCT CO OJIpe.l-
61Te 32 OCTBAPYBAK-E HA IIPABOTO HA XpaHa of wieH 11 og MITECKITL. 8

[Tokpaj mpamameTo 3a BoJaTa 3a 3€MjOENICTBO, C€ MOCTaByBa
MpalIameTo Jalli CAHUTAPHUTE YCIOBH Tpeba aa OuaaT COCTaBeH Jel
O]l COp)KMHATA Ha MPaBOTO HA BOJAA OJHOCHO, Jajl € MOXHO Ja ce
00e30eau uncTo U 0e30eHO cHAOMyBame CO Bojaa 0e3 MOCTOCHE Ha
COOJIBETHH CAaHUTAPHH YCIOBU?

Cnopen onpefeHu aBTOPH, CAaHUTAPHUTE YCJIOBH Tpeba ma ce
TpeTHpaaT Kako JIe] O] MpaBOTO Ha BOJa, 3aTOa IITO ,,0e30eAHOCTa €
JIeTT 01 HOpMAaTUBHATA COAPKMHA HA MPABOTO Ha Boja u O6e30eaHoCTa
HE € MOXHO J1a ce 00e30eau 0e3 MOCTOeHhe Ha COOIBETHU CAaHUTAPHU
ycnosu”.!® Criopen BapTMan ,,caHUTapHHTE YCIIOBH CE TIPEIyCIIOB 3a
YICTa BOJIA 32 TUEHHE U HE MOXKETE J1a IMaTe YKCTa Bojia Oe3 aJleKBaTHU
caautapau ycnosu™. 2

Nmajku npeasua nexka 06e30e1yBalkeTO Ha COOJIBETHU CaHUTAp-
HU YCIIOBH € KOMIUIEKCHO Ipallame M TEIIKO JIeKa MOXKE J1a CE OJITOBO-
pHU CO TOJKyBame Ha MPaBOTO Ha BOJA, MAKO € HEroB COCTaBeH e,
HEOIXOJIHO € J]a C€ U3TOTBU M yCcBOM MoceOeH OnmT KoOMEHTap Koj Ke
ro ypeau oa mpamiame. Ha 0BOj HaunMH, MOTpeOHO € /1a ce U3TOTBH U
yCBOU TOCeOEH TeHepalieH KOMEHTap 3a oBa npaBo. [lotoa oBa mpaBo
MOJKE J1a ce KOPUCTH BO KOpejamuja co MPaBOTO Ha BOJAA W Ja ce
Ha/IOTMOJIHYBaaT €1HO co Jpyro. CleIcTBEHO Ha OBa, COOJBETHATa
CaHWTAIlMja MOXE JIa CE€ pa3BHe KaKO CAMOCTOjHO TPABO CIIOpe]] YIeH
11 og MIIECKII, Ha cnuyeH HauWH Kako ¥ MPaBOTO Ha BOJA.

18 CESCR, General Comment No. 15, para. 7

19 Chapman, Oral Submission to the Day of General Discussion on the General Comment on
the Right to Water, CESCR 29th session, 22 November 2002, Geneva

20 Jamie Bartram, Oral Submission to the Day of General Discussion on the General Comment
on the Right to Water, CESCR 29th session, 22 November 2002, Geneva
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Conclusion

From the above analysis, it can be concluded that the right to
water represents a complex and multifaceted human right, the content
of which is determined depending on the various aspects of its use.

The narrow content of the right to water refers to water for perso-
nal and domestic use, that is, the quantity and quality of water necessary
for survival, the maintenance of health, and basic hygiene. This segment
represents the essential element of the right to water, since without it,
the realization of the rights to life and health would be impossible.
Therefore, water for survival must have absolute priority over all other
forms of use.

At the same time, the broader content of the right to water enco-
mpasses other dimensions of use, such as water for agriculture, indus-
try, sanitation, and cultural activities. Although these are not part of the
core content, they nevertheless contribute to the full enjoyment of this
right and can be progressively realized in accordance with the economic
and resource capacities of states.

However, defining the boundaries between the basic and the
broader elements remains an open issue, especially in regions facing
water scarcity. Priority must always be given to water for survival, wi-
thout neglecting the need for sustainable access to water for agricultural
and sanitary purposes, which are crucial for the prevention of hunger,
disease, and environmental degradation.

Penensentu:
IIpo¢. A-p Enena Muxajiosa - Ctparuiatu
IIpod. I-p 3unera Acann
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